
Agenda Item No. 9C 
January 10, 2023 

TO: Honorable Mayor and City Council Members 
Attention:  Aaron M. Busch, City Manager 

FROM: Aaron M. Busch, City Manager 
(Staff contact: Aaron Busch (707) 449-5100) 

SUBJECT: RESOLUTION OF THE CITY COUNCIL OF THE CITY OF VACAVILLE 
APPROVING AN EXCLUSIVE NEGOTIATING RIGHTS AGREEMENT 
BETWEEN THE CITY OF VACAVILLE AND MENARD ENERGY STORAGE 
LLC TO NEGOTIATE A DISPOSITION AND DEVELOPMENT AGREEMENT 
FOR A BATTERY ENERGY STORAGE FACILITY AND COMMUNITY SPORTS 
COMPLEX ON A 52.40 ACRE CITY OWNED PARCEL AT 7050 LEISURE 
TOWN ROAD (SOLANO COUNTY APN 0106-280-020) 

ACTION FOR CONSIDERATION:  

Consider adopting an Exclusive Negotiating Rights Agreement (ENRA) between the City of 
Vacaville and Menard Energy Storage, LLC. for the development of a utility-scale battery energy 
storage facility(ies) as well as a community sports complex on City owned property. 

RECOMMENDATION:   

By simple motion, adopt the subject resolution. 

BACKGROUND:   

The City of Vacaville (City) owns the site of the former Gibson Canyon Creek Wastewater 
Treatment Plant (Gibson Plant) which is shown on Attachment 1.  Albertson’s Distribution 
Center and Mariani Packing Company were the sole users of the Gibson Plant, and the City 
operated the facility on their behalf.  Operation of the Gibson Plant resulted in groundwater 
contamination from unlined ponds, and a groundwater remediation system was constructed in 
2005/2006.  Wastewater flows to the Gibson Plant ceased in December 2006 as ordered by the 
Regional Water Quality Control Board.  Mariani Packing Company (“Mariani”) constructed a 
pretreatment facility on their site and began discharging effluent from that facility into the City’s 
sewer system for treatment at the Easterly Wastewater Treatment Plant.  The final closure of 
the Gibson Plant was completed and approved by the Regional Water Quality Control Board on 
January 20, 2009.  City staff had evaluated the property for “other” public uses and determined 
that there is no public use for the City on this property. 

Pursuant to an agreement between the City and Mariani (06/25/2006), the City agreed to use 
good faith and diligent efforts to maximize the proceeds from the reuse (sale, transfer, or 
exchange) of the Gibson Canyon property.  The agreement contains provisions for the 
distribution of the net proceeds of the reuse between Mariani and the City.  All previous 
attempts to reuse the property had been unsuccessful until early 2020, when the City received 
an inquiry from Dale Fredericks of Menard Energy Storage LLC, (“Menard Energy”) to purchase 
the property for the development of a battery energy storage facility. 

Given the obligations in the Mariani agreement and the lack of a City use for the property, staff 
recommended to the City Council that the property be considered “Surplus Land”.  This would 
allow the City to sell the property to an interested buyer. 



 
Under the Surplus Land Act, Government Code Section 54200- 54232, surplus property is 
defined as "land owned by any agency of the state, or any local agency, that is determined to be 
no longer necessary for the agency's use, except property being held by the agency for the 
purpose of exchange." 
 
On February 25, 2020, the City Council approved Resolution 2020-030 which authorized the 
City Manager to initiate the marketing of the subject property through the Surplus Land Act 
(SLA) process.  The City then submitted notification to HCD that the property had been 
designated surplus local land.  Notifications to all local public entities and special districts and 
HCD’s list of developers were also submitted.  The City received no letters of interest for the 
property.  Shortly thereafter, the City received formal approval from HCD that all requirements 
related to the SLA process were met and the City could sell the property to an end-user of its 
choosing.   
 
In August, 2020, City staff received a formal proposal from Menard Energy to develop a utility-
scale battery storage facility on the subject property.  The proposed battery storage facility was 
proposed to be housed in containerized units or multiple warehouse style buildings on the 
property, together with an electric switchyard and high voltage connection line necessary to 
interconnect to the Pacific Gas & Electric Company (“PG&E”) transmission system at the 
adjacent PG&E Vaca-Dixon Substation.  A preliminary site plan for this first project concept is 
provided in Attachment 2.   
 
At that time, Menard Energy was seeking the Council’s approval of an Exclusive Negotiating 
Rights Agreement (ENRA) with the City to allow Menard Energy the right to begin the City’s 
process for the development of the proposed use.  The formal process would involve various 
elements including: public outreach; design review; CEQA analysis; emergency response; and 
zoning/land use compatibility.  In November 2020, the City Council directed staff not to proceed 
with the proposed battery storage facility project on the subject property and not to enter into the 
requested ENRA.- Council further directed staff to advise Menard Energy to explore alternative 
sites that were located in more industrial zoned areas.   
 
Since that time, Menard Energy has been exploring alternative sites, revising the design of their 
original proposal, and providing the City with more insight about the operations and safety of the 
proposed use.  Menard Energy did evaluate other sites within the city but still believes that the 
Gibson Canyon property is the optimum site for such a battery storage facility due to its close 
proximity to the PG&E Vaca-Dixon Substation and its power source.  With all of the new and 
recent efforts completed resulting in a revised project, Menard Energy is again seeking the 
City’s approval of an ENRA for the Gibson Canyon property.   
 
DISCUSSION:   
 
Menard Energy’s revised proposal includes: the addition of a new national partner that has an 
extensive background with this type of facility; revisions to the site plan to make the battery 
storage component of the project less visible and more compatible with the nearby residential 
uses; and, the incorporation of a “community recreation” element. 
 
Vistra Energy is the owner/operator of the similar Moss Landing battery storage plant and has 
been brought into partner on this project.  Vistra Energy, is a national company that will take the 
lead with the Gibson Creek project (if approved) and become the long-term owner-operator for 
PG&E. 
 
The revised site plan (Attachment 4) shows all equipment would be located east of Gibson 
Creek so that the battery facility will not be visible from the nearby residences to the south.  In 



addition, the revised site plan incorporates a proposed community sports complex as a 
community benefit feature.  The final details of all components proposed with this project must 
still be evaluated through the City’s development approval process which will include significant 
public outreach efforts and the appropriate level of CEQA analysis. 
 
To ensure the ability to exclusively work with the City to negotiate a new agreement, Menard 
Energy has requested that the City enter into an Exclusive Negotiating Rights Agreement (see 
Attachment 3- ENRA).  As a reminder, the approval of an ENRA does not ensure that the 
property is sold and/or that the proposed project is approved.  Menard will provide a $100,000 
good faith deposit for the exclusive negotiating rights, which will be applied to the purchase 
price if the negotiations result in a sale of the property.  The deposit is refundable in its entirety if 
it is determined that the geographical, physical, or environmental conditions of the property or 
title restrictions make it unsuitable for the proposed development; or if the City breaches the 
ENRA.  50% of the deposit is refundable if Menard cannot secure required regulatory approvals 
from outside agencies. 
 
If approved, the ENRA will allow for a limited, 12 month negotiating period with the City 
Manager having authority to grant an extension for up to an additional 90 days if progress is 
being made towards reaching an agreement, and a nine-month extension if necessary to secure  
authorization from the California Energy Commission.  During the negotiating period, Menard 
Energy would: determine the physical and land title conditions of the property and land use 
entitlements required, conduct feasibility studies and other due diligence; and, conduct 
significant public outreach.  In addition, items to be negotiated would include, but not be limited 
to: property purchase terms (including an updated property appraisal); development review 
process and project schedule (including performance measures); and final details of the 
proposed community benefit.  
 
If negotiations are successful, a Disposition and Development Agreement (or similar agreement) 
will be brought to a future City Council meeting for consideration.  
 
ENVIRONMENTAL IMPACT: 
 
This action is exempt from the California Environmental Quality Act (CEQA) because it is not a 
project which has a potential for resulting in either a direct physical change in the environment 
or a reasonably foreseeable indirect physical change in the environment, pursuant to CEQA 
Guideline Section 15378. 
 
FISCAL IMPACT: 
 
Amount Requested: There are no funds requested for this item.  
 
Funding Source: Not applicable 
 
Budget Distribution: Not applicable 
 
ALTERNATIVES: 
 
The City Council may decide not to approve the Exclusive Negotiating Rights Agreement with 
Menard Energy Storage, LLC, resulting in the subject property not being sold to Menard Energy 
Storage, LLC. 
 
The City Council may decide not to approve the Exclusive Negotiating Rights Agreement with 
Menard Energy Storage, LLC, and instruct staff to develop a request for proposal for alternative 
uses of the subject property. 



The City Council may decide not to approve the Exclusive Negotiating Rights Agreement with 
Menard Energy Storage, LLC, and instruct staff to cease all activities related to the sale of the 
subject property. 
 
STRATEGIC PLAN GOALS/INITIATIVE:   
 
Goal # 2 – Strengthen the Local Economy 
Initiative 2A: Articulate a current Economic Development Program  
 
ATTACHMENTS: 
 
Resolution – Action Item 
Attachment 1: Vicinity Map  
Attachment 2: 2020 Conceptual Site Plan 
Attachment 3: Exclusive Negotiating Rights Agreement (ENRA) 
Attachment 4: 2022 Conceptual Site Plan  
Attachment 5: Battery Storage Facility Details 
Attachment 6: Sports Complex Conceptual Site Plan 

 
  



RESOLUTION NO. 2023-053 
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF VACAVILLE APPROVING AN 
EXCLUSIVE NEGOTIATING RIGHTS AGREEMENT BETWEEN THE CITY OF VACAVILLE 

AND MENARD ENERGY STORAGE LLC. TO NEGOTIATE A DISPOSITION AND 
DEVELOPMENT AGREEMENT FOR A BATTERY ENERGY STORAGE FACILITY AND 
COMMUNITY SPORTS COMPLEX ON A 52.40 ACRE CITY OWNED PARCEL AT 7050 

LEISURE TOWN ROAD (SOLANO COUNTY APN 0106-280-020) 
 

WHEREAS, the City of Vacaville’s (the "City") prior use of certain real property located 
on Leisure Town Road within the City of Vacaville, APN # 0106-280-020 (the "Property") for the 
Gibson Canyon Creek Water Treatment Plant (“Gibson Plant”) ceased operations in December 
2006; and 

 
WHEREAS, the final closure of the Gibson Plant was completed and approved by the 

Regional Water Quality Control Board on January 20, 2009; and 
 
WHEREAS, pursuant to an agreement between the City and Mariani Packing Company 

entered into on 06/25/2006, the City agreed to use good faith and diligent efforts to maximize 
the proceeds from the reuse (sale, transfer, or exchange) of the Gibson Canyon property; and 
 
 WHEREAS, pursuant to Government Code Section 54222, City staff sent a written offer 
to sell the surplus property to the entities and agencies identified in Government Code Section 
54222 et seq.  No agencies/entities desired to purchase the property after having received 
notice within the required 60-day period of the notice; and  
 
 WHEREAS, the City received approval in 2020, from the California Department of 
Housing and Community Development as meeting the criteria associated with the Surplus Land 
Act (SLA) process; and  

 
WHEREAS, the City desires to enter into an exclusive negotiating rights agreement (the 

"ENRA") with Menard Energy Storage, LLC (‘the Developer”) for a period of twelve months with 
the option for the City Manager to extend for an additional 90 days (or nine months if to obtain 
California Energy Commission approval) for the development of a a battery storage facility and 
a sports complex or similar community benefit; and 
 
 WHEREAS, pursuant to the ENRA, the City desires to seek to negotiate the terms of the 
Disposition and Development Agreement or similar agreement (“DDA”) with the Developer; and 
 
 WHEREAS, the ENRA is exempt from the California Environmental Quality Act 
("CEQA") pursuant to Section 15378. of the CEQA Guidelines as the ENRA only involves 
feasibility and planning for the possible development of the proposed development pursuant to a 
subsequent DDA, which shall only be approved in accordance with the requirements of CEQA, 
and any other applicable law. 
 
 NOW, THEREFORE, BE IT RESOLVED, that the City Council hereby authorizes and 
directs the City Manager, or his designee, to finalize and execute an ENRA with the Developer 
on behalf of the City, substantially in the form attached hereto, with such modifications (if any) 
as the City Manager determines appropriate to effectuate the purposes of this Resolution, and 
to take all actions necessary to implement the terms of the ENRA.   
 

 
 
 



 
 
 
 
 
 
 
I HEREBY CERTIFY that the foregoing resolution was introduced and passed at the 

meeting of the City Council of the City of Vacaville held on the 10th day of January 2023 by the 
following vote: 

 
AYES:   
 
NOES:  None 
 
ABSENT:  None  

        
  ATTEST: 

 
 ___________________________________ 
 Michelle Thornbrugh, City Clerk 

 
 
Attachment 1 – Exclusive Negotiating Rights Agreement 
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2022 Conceptual Site Plan 
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Battery Storage Facility Details 
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Attachment 6: 

Sports Complex Conceptual Site Plan 
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